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APPLICATION OF ATTRACTIVE NUISANCE 
DOCTRINE 


A raft, which is floating in a harbor at a short rope’s end 
from the owner’s warehouse, and is inaccessible by land to 
anyone in the use of the highway except by leaving the high- 
way and a a trespasser by climbing over the barrier 
of a stone wall and going upon the raft, is neither such a dan- 
ger as to be a nuisance nor an invitation extended for its 
occupation or use by adult or child. No recovery can be had 
for the death of a trespassing child who climbed over the wall, 
went upon the raft and was drowned, according to the recent 
decision of the Maryland Court of Appeals in State of 
Maryland, to the Use of Alston, v. Baltimore Fidelity Ware- 
house Company ({ 400,265). 


Please Route to: 
Absence of Invitation 


No invitation was shown to have been extended by the owner 
of the raft. Invitation necessarily involves the existence of an 
intent to induce others to act responsively. The raft was a 
necessity in the defendant’s business, and the mere fact that 
the venturesome impulse or disposition of an infant would 
urge its appropriation as a plaything was merely an incidental 
and unintended effect which could not be ascribed to an inten- 
tion of the owner. 


Knowledge of the Trespass 


The owner had no actual knowledge of the trespass, and 
had never permitted nor acquiesced in the use of the raft by 
children. While the defendant knew that children played in 
the adjacent highway, it could not be assumed that the de- 
fendant either desired or intended to have children come 
upon the raft. 


Application of Doctrine in Maryland 


The court reiterated the position of the Maryland courts 
with respect to the attractive nuisance doctrine. The court 
stated that although the doctrine of attractive nuisance is fol- 
lowed in most jurisdictions and is supported by arguments 
which are rooted in the policy of the law to establish rules 
which tend to safeguard life and to keep persons from bodily 
harm, the courts of Maryland have never applied the doctrine, 
but have left the right and liability of the parties for solution 
in accordance with the applicable principles of torts. The 
trespasser must accept the property as he finds it and the 
general rule is that the occupier of property owes no duty to 
trespassers except to refrain from wilfully injuring them. 
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% FIRE AND CASUALTY 


Recovery of Premiums.—An insurance broker deposited a 
check which he had received for premium payments in his 
personal account the day before he died. There were in- 
sufficient assets in his estate to pay all creditors and, on the 
ground that the moneys collected by him were received for 
purposes connected with his agency, a trust was declared 
for the benefit of the insurance companies. (Jn re Sommer, 
N. Y. Surrogate’s Ct.) ...{ 300,055. 


Gas Explosion.—While attempting to relight the pilot light on 
a gas heater, plaintiff was injured because the safety device, 
which the defendant manufacturer had purchased from an- 
other manufacturer, had failed to work. Defendant was 
held to be free from negligence when it was shown it had 
made such inspection as was possible without destroying 
the workability of the safety device. (O’Rourke v. Day and 
Night Water Heater Co., Ltd., Cal. Dist. Ct. of App.)... 
J 300,060. 


Burglary Policy.—In a burglary policy, insurance was limited 
to “inside the chest or compartment” within the plaintiff's 
safe. The court construed the phrase “inside the chest or 

compartment” to read “inside the chest or the compart- 

ment,” and held that loss of money from the drawers and 
pigeon holes was not covered. (Commercial Casualty Ins. 


Co. v. Mapelli Bros., Inc., Colo. Supreme Ct.). . . J 300,063. 


Subrogation of Insurer.—Mortgagee beneficiaries under a trust 
deed took out fire insurance on the mortgaged property, 
and paid all premiums thereon. After a fire loss had been 
paid to them, it was held that the insurer was entitled, as 
against the mortgaged property insured, to the same rights 
held by the original beneficiaries. (Gainesville Nat. Bank 
v. Martin, Ga. Supreme Ct.) . . . J 300,057. 


Mortgage of Insured Property.—A suit for damage to personal 
property covered by a fire insurance policy should be dis- 
missed when it is shown that the insured, contrary to the 
terms of the policy, had mortgaged the personalty without 
the consent of the insurer. (Ogilvie v. Allemania Fire Ins. 
Co., Tenn. Ct. of App.).. . J 300,059. 


Unconditional Ownership Clause—An unconditional owner- 
ship clause was held to be superseded by a rider attached 
to the policy, which showed on its face that it was to be 
used in reference to property on lands leased for the devel- 
opment of oil. (Rice Oil Co. v. Atlas Assurance Co., Ltd., 
U.S. C. C. A., 9th C.). . . J 300,064. 


Creditors’ Rights on Insolvency of Insurer.—An Illinois decree 
of insolvency will not affect the right acquired by a creditor 
in Michigan courts, prior to the entry of the decree, against 
funds located in Michigan. (Smith v. Builders & Manufac- 
turers Casualty Co., Mich. Supreme Ct.). . . J 300,056. 


Declaratory Judgments.—After two mistrials had been declared 
in suits on a fire insurance policy, the insurer brought suit 
for a declaratory judgment. The trial court dismissed the 
case because in his judgment only a law action was author- 
ized. On appeal it was held that the court exercised no 
discretion in entering the order of dismissal, and the case 
was reversed and remanded. (National Liberty Ins. Co. of 
America v. Silva, N. M. Supreme Ct.). . .f 300,058. 


Pleading.—A defense to a suit on a fire insurance policy that 
the fire hazard was increased, and that such increase caused 
or contributed to the fire, must be averred with sufficient 
particularity to enable the oe to prepare his responsive 
pleadings and to prepare for trial. (Abruzzino v. Nat. Fire 
Ins. Co. of Hartford, Conn., U. S. Dist. Ct, N. D. W. Va.) 

7 300,061. 


Defenses.—Where the insurer refused to elect between two 
irconsistent defenses, the court was justified in vacating an 
order permitting an amendment which sought to set up a 
defense inconsistent with the one interposed by the original 
answer. (Schochet v. General Ins. Co. of America, Minn. 
Supreme Ct.). . . J 300,062. 


% NEGLIGENCE 
(Other than Automobile) 


Cause of Action.—A plaintiff failed to state a cause of action 
when she alleged that she sustained injuries through falling 
violently to the ground, having lost her balance after step- 

ing i (Loucks v. City of Crowley, 


ping in a crack in a sidewalk. 
La. Ct. of App.). . . 400,271. 


Iron Stair Fire Escape.—A three story hotel is not negligent in 
failing to have an iron stair fire escape when a statute re- 
quires such an escape only for hotels of more than three 
stories. (Collins v. Twellman, Mo. Supreme Ct.). . .J 400,276. 


Cellar Door Raised.—Where the plaintiff sustained injuries 
while walking in front of the defendants’ premises when 
she stepped on a cellar door which was raised upward by a 
third person, the owner and lessee were not liable. (Clancy 
v .Thorn, N. Y. App. Div.). . .{ 400,269. 


Trial Judge’s Findings.—Where the evidence of the defendant 
supported the trial judge’s findings, but was contrary to the 
testimony of the plaintiff’s witnesses, the finding was upheld 
on appeal, since the judge had the opportunity to view the 
witnesses as they testified. (Jensen v. Logan City and Ander- 
son Lumber Co., Utah Supreme Ct.).. .§ 400,272. 


Averting Accident.—The plaintiff sought to recover the value 
of live stock killed by the defendant’s locomotive. It was 
a question for the jury to determine under the evidence 
whether the engineer could have averted the accident. 
(Alabama Great Southern R. R. Co. v. Smelley, Ala. Supreme 
Ct.). . .§ 400,273. 


Electric Shock.—The plaintiff sat to rest on the concrete base 
in which one of the defendant’s high tension poles was 
anchored and received severe injuries from an electrical 
shock caused by defective insulation. Under the circum- 
stances, the plaintiff was not contributorily negligent as a 
matter of law, barring recovery. (Georgia Power Co. v. 
Leonard, Ga. Supreme Ct.).. . J 400,267. 


Theatre Patron.—In an action to recover damages for injuries 
sustained as a result of a fall on a stairway in the defendant’s 
theatre, testimony by another patron of a similar fali was 
admissible for the purpose of showing that the defendant 
had knowledge of the condition of the stairway. (Galveston 
Theatres, Inc. v. Larsen, Tex. Ct. of Civil App.). . .] 400,268. 


Subway Train.—The plaintiff while leaving a car of a subway 
train operated by the defendant stepped in a space between 
the car and the platform and received injuries to his leg. 
It was improper to dismiss the plaintiff’s cause of action 
since the evidence required the submission to the jury of 
the issue of negligence of the defendant. (Jorio v. Inter- 
borough Rapid Transit Co., N. Y. App. Div..). . .| 400,277. 


Employee Injured.—The plaintiff, employed on the construc- 
tion of a building was found unconscious after falling six 
stories. Since no one saw him fall or knew of the cause of 
the accident, the court properly dismissed the complaint. 
(DeNisi v. J. Krugman Co., Inc., N. Y. App. Div.) . . .] 400,278. 


Contributory Negligence.—In an action to recover damages 
for injuries sustained as a result of falling into an uncovered 
sewer vent, contributory negligence was a question for 
the jury to determine. (Bohn v. City of Maplewood, St. 
Louis Ct. of App.). . .§ 400,270. 


Face Powder.—A retailer is liable to a customer whose skin 
is injured through the application of face powder purchased 
from the retailer. (Bianchi v. Denholm and McKay Co., 
Mass. Supreme Jud. Ct.)... 400,266. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Railroad’s Liability—In an action to recover for the death of 
a person killed when he stepped on the right of way in front 
of an approaching train, the defendant was entitled to a 
peremptory instruction because the negligence of the de- 
cedent caused the fatal injury. (Louisville & Nashville R. R. 
Co. v. Browning’s Admx., Ky. Ct. of App.)... 400,274. 


Buildings Destroyed by Fire—Where the buildings of the 
plaintiff were burning fifteen minutes after the defendant’s 
train passed, and the evidence showed that the engine was 
pulling hard, and cinders, sparks and fire were coming from 
the smoke stack, the evidence was sufficient to make an 
issue of fact for the jury as to the cause of the fire. (Niswon- 

Thompson, Trustee, Springfield Ct. of App. (Mo.))... 

5. 


ger v. 


’ 


Diversion of Waters.—Where the defense to an action for the 
diversion of surface waters in building a culvert was that 
the culvert simply restored the natural flow of the water, 
the jury was warranted in finding that the flow of water 
through the culvert injured the land far more than if the 
water had flown naturally without the aid of a culvert. 
(Powell v. Edwards, Ala. Supreme Ct.) $400,263. In an 
action to recover for land damaged by the diversion of a 
river, evidence of the value of other lands is only admissible 
where the same elements of value are present. (Norfolk & 
Western Ry. Co. v. McCoy, Ky. Ct. of App.).. . 400,264. 


* LIFE x 


Non-applicability of Insurance Act to Individuals.—The prohi- 
bition of the New Jersey Insurance Act relating to the 
transaction of insurance business does not relate to the 
acts of individuals. (State of New Jersey v. Moresh, N. J. 
Ct. of Err. and App.). . .{ 500,239. 


Good Health.—“Good health,” as used in insurance applications 
and insurance policies, does not mean perfect health or free- 
dom from all minor ailments. It means that the applicant 
is free from any ailment that seriously affects the general 
soundness or healthfulness of the system. (Waltner v. 
Educational Mutual Benefit Assn., S. D. Supreme Ct.)... 
q 500,238. 


Waiver.—While a forfeiture of benefits contracted for may be 
waived by the insurer, the doctrine of waiver cannot be 
invoked to create a liability for benefits not contracted for. 
(Kentucky Central Life and Accident Ins. Co. v. White, Ind. 
App. Ct.). . .7 500,233. 


Declaratory Judgment.—The assignee of a life insurance policy 
is not an indispensable party to a suit for a declaration of 
the insured’s right to change the beneficiary, and the in- 
surer’s liability for disability benefits. (Kline v. Central Life 
Ins. Co. of Ill., U. S. C. C. A.,7th C.)...9 500,244. 


Change of Policy.—A policyholder, who is a non-resident of 
the state where the insured is incorporated, is bound by a 
court order of that state approving a rehabilitation plan for 
the insurer and changing the terms of policies issued by the 
insurer, where he has been represented by other policy- 
holders of the same class. (Taylor v. The Pacific Mutual 
Life Insurance Co. of California, N. C. Supreme Ct.)... 
{| 500,240. 


War Risk Insurance.—The filing of a claim and its denial, 
constituting a “disagreement,” is jurisdictional to the main- 
tenance of an action on a contract of war risk insurance. 
(Johnson v. United States, U. S.C. C. A., 10th C.). . .§ 500,231. 


Estoppel— Where the insurer’s agent accepted an untimely 
payment, merely as an accommodation to the insured at a 
time when he did not have access to the company’s records, 
it was held that there was no intentional relinquishment of 
a known right, and the insurer was not estopped to declare 
the policy lapsed. (Ratcliffe v. Acacia Mut. Life Ins. 
Co., La. Ct. of App.). . .] 500,245. 


Hyper-sensitivity to Drug.—Insured’s hyper-sensitivity to an 
anti-tetanus serum was held not to be a disease or infirmity, 
and where it was shown that death resulted from an injec- 
tion of such serum, recovery of double indemnity was 
allowed under the accidental death provisions of a policy. 
(Gyulai v. Prudential Ins. Co. of America, Pa. Superior Ct.) 
{ 500,236; (Gyulai v. Metropolitan Life Insurance Co. of Amer- 
ica, Pa, Superior Ct.). . .] 500,237. 


Proofs of Death.—In a suit on a life policy, the insurer asserted 
that the proofs of death furnished to the insurer by the 
claimants, showing the insured died of tuberculosis, pre- 
cluded the claimants from denying that insured died of 
tuberculosis. However, it was held that in Texas, proofs 
of death are subject to explanation or contradiction. (Su- 
preme Forest Woodmen Circle v. Garcia, Tex. Ct. of Civ. 
App.).. .] 500,234. 


Proof of Disability—Although plaintiff’s disability was per- 
manent, a recovery of benefits was denied him because, 
when he made claim for benefits, his disability was not 
total as required by the terms of the contract, but was only 
partial. (Wolf v. Prudential Ins. Co. of America, R. I. Su- 
preme Ct.)... 500,235. 


Accidental Death—Where the evidence failed to establish that 
the disease from which the insured was suffering caused 
the fall which resulted in his death, the trial court properly 
submitted the question of accidental death to the jury. 
(Aetna Life Ins. Co. v. Conway, U. S. C. C. A,, 10th C.) 
q 500,232. If in the act which precedes the injury, 
even though the act be intentional, something unforeseen, 
unexpected and unusual occurs which produces the injury, 
it is accidentally caused. (Mangol v. Metropolitan Life Ins. 
Co, US CC A, 7 C.). .- FS 


Legal Presumption of Death—While direct proof of death is 
not required in all cases, there should, when direct proof 
is not produced, at least be sufficient evidence to establish 
a strong probability that death did occur. (Ryan v. Pruden- 
tial Ins. Co. of America, Pa. Supreme Ct.)...§ 500,242. 


Payment of Proceeds of Policy.—The fact that a policy gives 
an insurer the right to make payment to the person whom 
it believes entitled thereto will not bar a recovery by the 
person who paid the premiums. (Metropolitan Life Insur- 
ance Co. v. Williams, Ark. Supreme Ct.). ..{ 500,241. 


*% AUTOMOBILE » 


Permissive Use of Car.—A slight deviation from the particular 
purpose for which insured loaned his car to another, 
who was driving it at the time of the accident, does not 
exempt the insurer from liability under a policy covering 
the car. (Lloyds America v. Tinglepaugh, Okla. Supreme Ct.) 
...§700,712. An omnibus clause extends to the use of the 
car when in the possession of a person other than the in- 
sured. (Schultz v. Krosch, Minn. Supreme Ct.). ..J 700,719. 


Offer to Compromise Judgment.—An insurer is not negligent, 
nor does it act in bad faith, because it fails to notify insured 
of a letter received from the attorneys of a person injured 
in an accident covered by the policy offering to compromise 
the judgment recovered. (Norwood v. Travelers Ins. Co. 
Minn. Supreme Ct.). . .{ 700,717. 


Plaintiff Alighting from Parked Car.—The evidence was suffi- 
cient to sustain a verdict in favor of plaintiff who was 
struck by defendant’s car when he attempted to alight from 
his car on the left, the other side being next to a high 
curbing which prevented his opening the door on that side. 
(Judge v. Endriss, Minn, Supreme Ct.).. $700,718. 


Driving on Wrong Side of Road.—Plaintiff was allowed to re- 
cover for injuries suffered in a collision with the defendant’s 
car, which was proceeding on the wrong side of the street. 
(Dierksen v. Hollingworth, Okla. Supreme Ct.) ...{ 700,714. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—continued 


Passenger Leaving Bus at Station._—Plaintiff was struck by de- 
fendant’s cab as she stepped from a bus. A verdict was 
returned finding the cab driver negligent in proceeding 
when he knew that passengers were leaving the parked 
bus. (Feldser et al. v. Beeman, Md. Ct. App.). . .§ 700,720. 


Employee's Personal Use of Car.—An employer is not liable to 
plaintiff who was struck and injured by a car driven by an 
employee when the latter was shown to have been on a 
personal pleasure trip and not on any business of the em- 
ployer. (Bunnell v. Parelius, Ore. Supreme Ct.) . . .] 700,723. 


Employer’s Liability—An employer who is sued for damages 
on account of an accident which occurred when the em- 
ployer’s truck was being driven by an employee on per- 
sonal business is entitled to a peremptory instruction. 
(Whiteman v. Harris et al., Tex. Ct. Civ. App., Fort Worth) 

. .] 700,724. 


Contributory ern ee negligence on the part 
of the plaintiff in operating his car in such a manner as to 
proximately cause the collision precludes any recovery for 
damages sustained. (Tanneberger v. Massey, Tex. Ct. Civ. 
App., San Antonio)... J 700,727. 


Pedestrian Crossing Intersection.—Plaintiff started to cross an 
intersection with the traffic lights in her favor, but when 
she was half way across the lights changed and defendant’s 
car, which had been waiting for the signal to change, started 
to move and ran over plaintiff’s foot. Judgment was en- 
tered for defendant. (Martinovich v. E. R. Fotse Co., Ohio 
Supreme Ct.). . . J 700,728. 


Cancellation of Policy.—A cancellation notice sent to the in- 
sured by the insurance company in accordance with the 
provisions of the policy is effective. (Carden et al. Exe’rs 
v. Liberty Mutual Insurance Co., Ky. Ct. App.) . . .{ 700,730. 


Amount of Damages.—In a case where the evidence is sharply 
in conflict, the finding of the jury in plaintiff’s favor and an 
allowance in a substantial amount will not be disturbed. 
(Nettles v. Southwest Telephone Co., U. S. Dist. Ct., E. D. 
Ark.) . . .§ 700,733. 


Standing in Front of Parked Car.—A plaintiff who was stand- 
ing in front of a parked car was entitled to recover for in- 
juries suffered when the defendant’s car struck the parked 
vehicle. (Martin v. McLain, Okla. Supreme Ct.). . . 700,713. 


Control of Truck.—The owner of the truck, in which plaintiff 
was riding at the time of the collision in which he was in- 
jured, had loaned the same to the driver thereof, but was 
on the truck at the time of the collision. The question of 
possession and control of the vehicle should have gone to 
the jury. (Malcolm v. Poland, Ky. Ct. of App.). . .§ 700,729. 


Driver of Truck.—A plaintiff may recover for damages to his 
car caused by a collision with the defendant’s truck when 
his car was ae driven by his wife in a proper manner. 
(Sherwin-Williams Co. of Texas v. Delahoussaye, Tex. Civ. 


App.).. .§ 700,726. 


Lookout.—The mere fact that deceased’s companion on a two- 


man motor car did not see another car, which came around © 


a curve, in time to stop, does not charge the deceased with © 
contributory negligence in failing to keep a proper lookout, 
(International-Great Northern Ry. Co. v. Lucas, Tex. Civ, 
App.).. .¥ 700,725. 


Negligence of Bus Driver.—A bus driver who saw a car com- 
ing as he approached an intersection, is guilty of negligence 
in continuing into the intersection and ignoring the oncom- 
ing car. (Grimley v. United Electric Railways Co., R. I 
Supreme Ct.). . .{ 700,722. 


Release to Employer.—A release to the employer of the de- 
fendant who injured the plaintiff does not inure to the 
benefit of the employee when it expressly reserves the 
right to sue the employee. (Losito v. Kruse, Jr., Ohio Ct. 
App.)...¥ 700,721. 


Blinding Lights.—A judgment for a plaintiff who was injured 
when he ran into a parked truck because he was blinded by 
lights of an approaching vehicle was reversed because of 
error in the instructions to the jury. (McLellan v. Threl- 
keld, Ky. Ct. of App.). . .§ 700,732. 


Doctrine of Discovered Peril.—Under the doctrine of discov- ~ 
ered peril, a railroad company was held liable for the death 
of the plaintiff’s intestate in a crossing accident. (Burling- ~ 
ton-Rock Island Railroad Co. v. Davis, Tex. Civ. App.)... 
q 700,711. 


Steering Mechanism Defective.—A dealer who sells a second 
hand truck in such a condition that on the day following 
the sale the steering mechanism falls apart, thereby caus- 
ing a head-on collision between the truck and plaintiff's 
car, is held liable to plaintiff for damages sustained. (Egan © 
Chevrolet Co. v. Bruner, U. S. C. C. A., 8th C.).. . 700,734, 


Cancellation of Policy.—One clause in an insurance policy pro- 
vided for the payment of the premium in installments and 
provided further that failure to pay any one installment 
amounted to a request for ouaeadien. A cancellation 
clause provided that written notice to the company was 
necessary for cancellation. The court held the latter to 
govern. (Great American Indemnity Co. v. Greenbery Bros. 


Tron & Steel Corp., N. Y. Mun, Ct.).. .¥ 700,715. 


Wrong Side of Road.—The car in which plaintiff rode was 
following another which it was accompanying on a trip. 
A truck driver, intoxicated, drove his truck on the wrong 
side of the road and forced the first car into the ditch. The 
driver of the second car applied her brakes when she saw 
this, her car skidded and the collision resulted. The court 
found no negligence on the part of the driver. (Colwell v. 
Bothwell, Idaho Supreme Ct.)...] 700,716. 


Railroad Crossing.—Plaintiffs were injured when the car in 
which they rode was struck by defendant’s train while cross- 
ing the tracks. They claimed that they stopped, looked and 
listened, but failed to see or hear the approaching train. 
Evidence was presented by defendant to the effect that the 
proper warning signals had been given and the court found 
that plaintiffs failed to establish a case of negligence. (Ealy 
v. New York Central Rd. Co., Pa. Supreme Ct.).. . 700,731. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units, 
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